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COMPLAINT.

Comes now the plaintiff, and for cause of action

against the defendant alleges as follows

:

I.

That the plaintiff now is, and at all times here-

inafter mentioned was, a corporation duly organized

and existing under and by virtue of the law^s of the

State of Washington, having its principal place of

business in the City of Seattle, Washington; that

it has paid its annual license fee to the State of

Washington last due ; that it has, at all times, borne

true faith and allegiance to the Government of the

United States, and has not, in any way, aided,

abetted or given encouragement or comfort to any

person, persons or Government in rebellion against

the Government of the United States, nor has it

aided, abetted or given encouragement to any sover-

eign or government w^hich is or has been at war

with the United States.

II.

That the defendant, at all times hereinafter men-

tioned was and still is Collector of Internal Revenue

of the United States for the collection district of

Washington, having his [2] office and residing at

Tacoma, Pierce County, within the above-entitled

district.

III.

That for the calendar year 1924 the plaintiff duly

filed with the defendant, as Collector of Internal

Revenue, its income tax return and paid all taxes

due under said return as so made; that in com-
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puting its net income for the calendar year 1924,

upon said return, the plaintiff deducted, as a

loss sustained on account of bonds of the Fruitland

Irrigation District, a municipal corporation of the

State of Washington, the sum of $73,600.00; that

said bonds, of the par value of $147,200.00, had

been acquired by the plaintiff at a cost of $117,-

760.00; that during the said year 1924 various de-

faults occurred under said bonds, and the financial

condition of said district and the physical situation,

as to the lands comprised therein, were such that

said bonds were not worth in excess of the sum of

$44,160.00, and that during said calendar year 1924

the plaintiff determined the worthlessness of said

bonds, to the extent above stated, and actually de-

ducted and charged off, upon its books, the said

sum of $73,600.00, by reason of such partial loss

and worthlessness of said indebtedness.

IV.

That for the calendar year 1925 the plaintiff duly

filed with the defendant, as Collector of Internal

Revenue, its income tax return for said year, and

duly paid all taxes due under said return as so

made; that in computing its net income for said

calendar year 1925 the plaintiff deducted, as an

expense and loss sustained in connection with and

on account of the bonds of the Fruitland Irrigation

District, referred to in the preceding paragraph,

the further sum of $11,496.00, which the plaintiff

was compelled to pay as an assessment to a Bond-

holders' [3] Committee formed for the handling

of the bonds of said district and the protection of
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the interests of the owners thereof, which said pay-

ment and advance did not enhance the remaining

value of plaintiff's bonds, but was an actual and

necessary expense in connection with the carrying

thereof, and the conduct of plaintiff's business,

and, therefore, a proper item of deduction from

plaintiff's gross income.

That X3laintiff further deducted, in its return for

said year, a special reserve of $100,000.00 against

loss on account of the following transaction, to wit

:

The plaintiff had previously acquired certain

bonds of Inter-Mountain Water and Power Com-

pany, a corporation, at a cost of $200,000.00, and

said company was also indebted to the plaintiff on

account of goods, wares and merchandise, sold and

delivered and monies advanced by the plaintiff to

the said Inter-Mountain Water and Power Com-

pany, amounting to the sum of $36,739.29, repre-

sented by notes, and $14,778.73, represented by

open accounts ; that said Inter-Mountain Water and

Power Company was engaged in the business of

furnishing water to the various oil companies and

others in the district of Teapot Dome and Salt

Creek Oil Fields, Wyoming, and that at the time

said bonds were so acquired by the plaintiff, and

said merchandise sold and monies advanced, the

said company had practically a monopoly of such

business and was in position to make large returns

and profits by reason of its operations therein, but

that in the year 1925 other sources of water supply

were discovered and developed in said district, and

the said company was then faced with the loss of its
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principal customers for the delivery of water, and

that by reason thereof and of the financial and

physical condition of said company and its affairs,

the said bonds, notes and accounts became substan-

tially impaired [4] in value to the extent of at

least the sum of $100,000.00; that the plaintiff ascer-

tained and determined such partial loss and worth-

lessness on account of said bonds, notes and ac-

counts, within the taxable year 1925, and thereupon

by reason of said facts set up and deducted from

its gross income for said year such reserve of

$100,000.00 on account of such facts and circum-

stances affecting the value of said bonds, notes and

accounts of said Inter-Mountain Water and Power
Company.

V.

That all and each of the above described deduc-

tions, expenses and resources constituted proper and

allowable deductions to which the plaintiff was

entitled under the facts and circumstances existing,

and under the laws and regulations applicable

thereto.

VI.

That thereafter the Commissioner of Internal

Revenue refused to allow said deduction and

assessed additional taxes against the plaintiff

amounting to the sum of $9,224.78, for the year

1924, whereof the sum of $9,200.00 was and is at-

tributable to the disallowance of the deduction made
on account of loss on the bonds of the Fruitland

Irrigation District for said year, and amounting to

the sum of $14,388.08 for the year 1925, which sum
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was and is attributable to the disallowance of the

deductions made on account of loss and expense in

connection with bonds of the Fruitland Irrigation

District, and loss on account of the bonds of the

Inter-Mountain Water and Power Company, all

as above set forth.

VII.

That thereafter, pursuant to notice from the de-

fendant, as Collector of Internal Revenue, the plain-

tiff, on or about February 5, 1927, paid, under pro-

test, to the defendant, and [5] reserving all

rights to make claim for refund, the sum of $25,-

139.43, being the amount of said additional assess-

ments, with interest, whereof the sum of $9,200.00,

principal, and $807.17, interest was paid on ac-

count of the additional assessment due to the above

mentioned disallowance for the year 1924 and the

sum of $14,388.08, principal, and $719.40 interest,

was paid on account of the additional assessment

due to the above mentioned disallowances for the

year 1925.

VIII.

That, subsequent to the making of such payment

of such additional assessments and interest, the

plaintiff, on the 7th day of January, 1929, filed with

the Collector of Internal Revenue at Tacoma,

Washington, its claim for refund of said additional

assessments, together with interest, a copy of which

claim is hereto attached, marked Exhibit "A" and

made a part hereof, which claim was thereupon

transmitted to the Commissioner of Internal Rev-

enue, and the said Commissioner of Internal Rev-
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enue did, by notice to the plaintiff, dated Septem-

ber 25, 1929, notify it of the disallowance thereof.

IX.

That by reason of the foregoing facts, the plain-

tiff is entitled to recover from the defendant the

sum of $25,112.48, together with interest thereon

from the 5th day of February, 1927, at the rate of

six (6) per cent per annum; that plaintiff is the

sole owner of said claim and is the only party inter-

ested therein, and that there has been no assign-

ment or transfer of said claim, or any part thereof,

or any interest therein.

WHEREFORE, plaintiff prays for judgment

against the defendant for the sum of Twenty-five

Thousand One Hundred Twelve and 48/100 Dollars

($25,112.48), together with interest thereon [6]

from the 5th day of February, 1927, at the rate of

six (6) per cent per annum, together with its costs

and disbursements herein.

BRONSON, JONES & BRONSON,
Attorneys for Plaintiff.

Office & P. O. Address:

614 Colman Building,

Seattle, Washington.

United States of America,

Western District of Washington,

Southern Division,—ss.

H. K. Munroe, being first duly sworn, on oath

deposes and says: That he is Secretary of Con-

tinental Pipe Manufacturing Company, a corpora-

tion, plaintiff in the above-entitled action, and



8 Continental Pipe Manufacturing Company

makes this verification for and on behalf of said

corporation, being thereunto duly authorized; that

he has read the foregoing complaint, knows the con-

tents thereof and believes the same to be true.

H. K. MUNROE.

Subscribed and sworn to before me this 7 day

of Nov., 1929.

[Seal] E. W. PARKS,
Notary Public in and for the State of Washington,

Residing at Seattle. [7]
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This dependent, being duly sworn, according to law, deposes and
says that this statement is made on behalf

of the taxpayer named, and that the facts Period Year

given below with reference to said state- to .................. \d..

ment are true and complete:

1. Business in which engaged—Manufacturing.

2. Character of assessment or tax—Income taxes, 1924 and 1925.

(State for or upon what the tax was assessed or the stamps affixed.)

3. Amount of assessment or stamps purchased

—

$23,612.86, plus interest $

4. Reduction of Tax Liability requested (Income

and Profits Tax) $

5. Amount to be abated $

6. Amount to be refunded (or such greater amount

as is legally refundable)—$23,588.08, plus

interest $

7. Dates of payment (see Collector's receipts or indorsements o:

canceled checks)—Feb. 6, 1927.

(If statement covers income tax liability, items 8-11, in

elusive, must be answered.)

8. District in which return (if any) was filed—Tacoma.

9. District in which unpaid assessment appears

10. Amount of overpayment claimed as credit $

11. Unpaid assessment against which credit is

asked; period from to $

Deponent verily believes that this application should be allowe

for the following reasons: I

The above payment was made under additional assessment resull

ing from disallowance of certain losses in connection with bonci

and unsecured indebtedness due to taxpayer of the Fruitland Irrig-

tion District amounting to $73,000.00, for the year 1924, and of tl'

Fruitland Irrigation District amounting to $11,496.00, and of the Inte-
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Mountain Water and Power Company amounting to $100,000.00 for

the year 1925. Said amounts which were charged off in taxpayer's

original return were losses actually sustained and charged off during

said respective years, and taxpayer was under the law and regula-

tions governing such matters then in force, justified in charging

such amount against its income for said years either directly or

thru a reserve to cover bad debts and losses, and that the assess-

ment based on the disallowance thereof was wrongful and improper

and taxpayer is justly entitled to a refund of the amounts paid on

account of such disallowance. (Attach additional sheets if neces-

sary.)

Sworn to and subscribed before me this Jan. 3, 1929.

Signed: CONTINENTAL PIPE MANUFACTURING CO. [Seal]

H. K. MUNROE,
Vice-President & Sec'y.

F. W. CHRISTIE,

Notary Public in and for the State of Washington, Residing at

Seattle.

(Title.)

(This affidavit may be sworn to before a Deputy Collector of Internal Revenue or

Revenue Agent witliout charge.) [8]

[Endorsed] : Filed Nov. 9, 1929. [9]
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[Title of Court and Cause.]

ANSWER.

Comes now Anthony Savage, United States At-

torney for the Western District of Washington,

Jeffrey Heiman, Assistant United States Attorney

for said District, and John R. Wheeler, Special

Counsel for the Bureau of Internal Revenue, at-

torneys for Burns Poe, Collector of Internal Reve-

nue, and for answer to the complaint of the plaintiff

on file herein, admit, deny and allege as follows

:

I.

In answer to Paragraph I of plaintiff's com-

plaint, defendant denies that plaintiff now is and at

all times hereinafter mentioned was a corporation

duly organized and existing under and by virtue of

the laws of the State of Washington, and that it has

paid its last annual license fee to the State of Wash-

ington; and admits all other allegations in said

paragraph contained. [10]

II.

In answer to Paragraph II of plaintiff's com-

plaint, defendant admits each and every material

allegation contained therein.

III.

In answer to Paragraph III of plaintiff's com-

plaint, defendant admits that plaintiff duly filed

for the year 1924 its income tax return, and paid

all taxes due as shown on said return as so made,
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but denies each and every material allegation con-

tained in the remainder of said paragraph.

IV.

In answer to Paragraph IV of plaintiff's com-

plaint defendant admits that the tax return for

the year 1925 was duly filed with the defendant

herein, as Collector of Internal Revenue, and de-

fendant further admits that in said return for the

year 1925 a deduction of $11,496.00 and a deduction

of $100,000.00 was claimed by plaintiff herein.

Further answering said paragraph, defendant de-

nies each and every other material allegation con-

tained therein.

V.

In answer to Paragraph V of plaintiff's com-

plaint, defendant denies each and every allegation

therein contained.

VI.

In answer to Paragraph VI of plaintiff's com-

plaint, defendant admits that the Commissioner of

Internal Revenue levied an assessment for addi-

tional taxes for the year 1924 in the sum of $9,224.-

78, and levied additional taxes for the year 1925 in

the sum of $14,388.08. Defendant denies each and
every other material allegation contained [11]

in said paragraph.

VII.

In answer to Paragraph VII of plaintiff's com-
plaint, defendant admits that plaintiff paid under
protest to the defendant the sum of $25,139.43, the

same being additional taxes for the year 1924 in
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the sum of $9,224.78, with interest in the sum of

$807.17, and additional taxes for the year 1925 in

the sum of $14,388.08, and interest in the sum of

$719.40. Defendant denies each and every other

allegation contained in said paragraph.

VIII.

Defendant admits the allegations contained in

Paragraph VIII of plaintiff's complaint.

IX.

Defendant denies each and every allegation con-

tained in Paragraph IX of plaintiff's complaint.

WHEREFOEE, defendant prays that the above

action be dismissed, and that he have and recover

his costs and disbursements to be taxed herein.

ANTHONY SAVAGE,
United States Attorney.

JEFFREY HEIMAN,
Assistant United States Attorney.

JOHN R. WHEELER,
Special Counsel for the Bureau of Internal Reve-

nue. [12]

United States of America,

Western District of Washington,

Southern Division,—ss.

Burns Poe, being first duly sworn, on oath de-

poses and says: That he is Collector of Internal

Revenue for the District of Washington; that he is

the defendant named in the above-entitled action;

that he has read the foregoing answer, knows the

contents thereof, and believes the same to be true.

BURNS POE.
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Subscribed and sworn to before me this 21 day of

January, 1930.

[Seal] C. KEDMAYNE,
Deputy Clerk, United States District Court, West-

ern District of Washington.

Received a copy of the within answer this 22d day

of Jan., 1930.

BRONSON, JONES & BRONSON,
Attorney for Plaintiff.

[Endorsed] : Filed Jan. 29, 1930. [13]

[Title of Court and Cause.]

DECISION.

July 16, 1931.

BRONSON, JONES & BRONSON, for Plaintiff:

ANTHONY SAVAGE, U. S. Attorney, JEFFREY
HEIMAN, Asst. U. S. Atty., JOHN R.

WHEELER, Special Attorney for Bureau of

Internal Revenue, for Defendant.

NETERER, District Judge.—Plaintiff seeks to

recover $25,112.48, with interest, as additional taxes

paid for the years 1924 and 1925. Trial by jury

was waived. Two distinct issues are involved, each

because the Commissioner of Internal Revenue re-

fused (1) to allow deductions from income tax

return because of loss entailed during the year 1924

on the Fruitland Irrigation District bonds, charged

off as loss by the plaintiff on its books on December
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31, 1924; (2) for loss on account of depreciation of

the value of bonds of the Intermountain Power &

Water Company, Wyoming, for the year 1925 in

the sum of $100,000.00. The plaintiff seeks to

recover by virtue of [14] section 234 (a) (5) of

the Revenue Act 1924, 26 U. S. C. A., sec. 986:

''Debts ascertained to be worthless and

charged off within the taxable period (or

within the discretion of the Commissioner's

reasonable addition to a reserve for bad debts),

and when satisfied that a debt is recoverable

only in part the Commissioner may allow such

debt to be charged off in part."

The Court makes the following findings of fact:

1. Plaintiff is a Washington corporation, and

the defendant is Collector of Internal Revenue of

the United States for the Western District of

Washington, principal office at Tacoma; that for

the calendar year 1924 the plaintiff filed with the

defendant collector its income tax return, and upon

said return deducted as a loss on account of bonds

of the Fruitland Irrigation District, Washington,

the sum of $73,600.00, the par value of which being

$147,200.00; that these bonds were received by the

plaintiff for wooden stave water pipe and flume for

the rehabilitation of the irrigation system of the

Fruitland Irrigation District. The contract was

entered into January 24, 1924, by which the plain-

tiff undertook to supply the pipe and flume for

the rehabilitation of the irigation system, furnished

all the necessary material for the repair, and it

agreed to purchase $10,000.00 of the bonds at par,
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and on completion to secure bonds of the district

at a par value of $147,000.00. These bonds were

credited to the irrigation district at 90 ($132,-

480.00). Against this credit the contract for labor,

material, etc., was billed at $123,480.00, and the

cash payment of the $10,000.00 bonds at 90 was also

charged. Because of the increases in prices, etc.,

the value of these bonds was placed at 80, and this

deduction was allowed. Interest coupons due on

July 1, 1924, were not paid, and thereafter the

plaintiff, with others interested in the district, ap-

pointed a committee to stimulate interest in the

district and the payment of assessments, for which

purpose the plaintiff contributed $11,496.00. [15]

2. The rehabilitated irrigation system did not

prove a success in that the land over which the

water was sought to be conveyed was sandy,

gravelly, and porous to such an extent that the

water could not be successfully carried across to

any serviceable end, and many of the farms in the

district were abandoned in 1924; others failed to

pay the water rent. Approximately 75% of the

lands in the district were not utilized, and the

plaintiff, after the default in interest, through its

representative, offered to settlers in the district the

bonds it had secured, at thirty cents on the dollar.

3. That the district levy for both years, 1923 and

1924, was $15.00 per acre; that in 1923, $7.25 was

levied to cover bond interest. This was levied

against the entire acreage in the district 4,827 acres

;

if paid, would create a fund of practically $35,-

000.00. Out of the total assessment of $66,780.75
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for 1924, only $4,940.03 were paid. The assess-

ments on 552 acres, 1923, were the only assessments

paid, and out of the balance of the land of the dis-

trict, 3,476.49 acres had reverted to the district or

the county prior to the early part of 1925 ; and con-

ditions did not improve on the rehabilitation of the

system. Much of the previously planted orchards

was at the time abandoned.

4. Only a small amount of acreage in the district

was suitable for cultivation, approximately five or

six hundred acres. The remaining land was poor,

sandy, porous and gravelly; not to exceed four or

five hundred acres of land is well suited for fruit

raising; the remainder, approximately two hundred

acres, for raising other crops. At the time of the

hearing the cultivated orchards being reduced to

from 250 to 275 acres, with probably 100 acres in

general cultivation. [16]

5. During the last half of 1924 the plaintiff in-

vestigated the condition and status of these bonds

with relation to value and advisability of collection,

and concluded that they had no possible value in

excess of thirty per cent of the face value, and on

December 31 charged off this 70% as total loss. At

the date of trial representatives of the plaintiff

testified they had given an option to a party to take

the bonds at fifteen cents on the dollar, but were

not hopeful of sale.

6. The court further finds that for the calendar

year 1925 the plaintiff filed with the defendant its

income tax return, and in computing its net return

deducted as an expense, loss sustained on account
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of the bonds of the Fruitland Irrigation District

in the sum of $11,496.00, which it was compelled to

pay as an assessment to the bondholders' committee,

and further deducted in its return a special reserve

of $100,000.00 against the loss on account of de-

preciation of the bonds previously acquired of the

Intermountain Water & Power Co. at a cost of

$200,000.00, also indebtedness to the plaintiff for

goods, wares and merchandise sold in the sum of

$36,739.29, evidenced by notes, and $14,778.73, rep-

resented by open accounts; that the Intermountain

Water & Power Co. was engaged in furnishing

water to various oil companies in the Tea Pot Dome
and Salt Creek oil fields, Wyoming, and that at that

time the company had a practical monopoly, but

other sources of water supply developed in 1925

and the company lost its principal customers, and

the bonds, notes and accounts were substantially

impaired, to the extent, it is claimed, of at least

$100,000.00, and that the allowance was denied by

the Collector; that the plaintiff paid under protest

the amount of $25,139.42, being additional assess-

ments—$9,200. [17] principal and $807.17 inter-

est on account of additional assessment for the

year 1924, and $14,388.08, principal and $719.40 in-

terest on account of disallowance for the year 1925.

7. After the acquiring of these bonds, new
sources of water developed in this district and the

demand from the Intermountain Water & Power
Company was greatly reduced, and the securities

held by the plaintiff accordingly depreciated.

8. That the pipe-line by the plaintiff was hur-
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riedly constructed during the winter months of

1925, occasioning additional costs in installation,

and by reason of the high pressure numerous breaks

in the line were entailed at considerable outlay for

upkeep; that during the summer and early fall of

1925 the Midwest Company, the largest purchaser of

water from the Intermountain Water & Power Com-

pany, started to drill an oil-well, and tapped the

water strata from which the water company ob-

tained its supply, February 13, 1926. The Midwest

Company, however, continued to carry out the pro-

visions of its contract for a minimum delivery of

5,000 barrels and maximum of 40,000 barrels a

day ; that entry of loss was made February 24, 1926,

as of December 31, 1925.

9. From March 13, 1926, until July 18, 1927, plain-

tiff sold at 72% to 90% of the par value of these bonds-

to the amount of $51,500 , amounting to $41,905. On
December 31, 1924, the further sum of $22,000.00 had

been transferred to one Barr in satisfaction of a

claim against it ; and on January 26, 1926, $2,500.00

of the bonds were transferred to Brook on account

of commissions on sales. No resolution of the

board of directors was considered or passed at any

time, directing '4oss on Intermountain Water &
Power Co., $100,000.00" to be charged on the books

of the company as [18] of December 31, 1925, or

at any other date, and no such loss at the time had

in fact been sustained.

The conclusion must follow (1) that the Commis-

sioner of Internal Revenue erred in refusing to

allow deduction from income tax return because of
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loss entailed in 1924 on account of loss on Fruit-

land Irrigation District bonds and charged as loss

by the plaintiff on its books December 31, 1924;

(2) that the proof sustains his refusal to allow

deduction on account of worthless bonds of the In-

termountain Water & Power Co., Wyoming, to the

extent of $100,000.00, for the year 1925, and the

ascertainment and entry of that fact on the books

of the company within the taxable period; (3) that

he did not conunit error in declining to allow $11,-

496 as expenses recognized under the Internal

Revenue law or regulations; (4) that the plaintiff

should have judgment against the defendant for

the taxes paid on the loss sustained for the year

1924, and the claim for 1925 denied.

NETERER,
United States District Judge. [19]

[Title of Court and Cause.]

PROPOSED ADDITIONAL FINDINGS.

Comes now the plaintiff and respectfully requests

the court to make special findings herein upon the

following propositions, and to the following effect,

to wit

:

I.

That the water system of the Intermountain

Water & Power Company which was constructed

in the fall of 1924 and for which the plaintiff fur-

nished labor and materials as a consideration for the
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bonds involved in this proceeding, was greatly over-

built, having a capacity for delivery of ninety thou-

sand barrels of water per day; that the average

delivery in 1925 was approximately eleven thousand

barrels per day and such average delivery never

materially exceeded fifteen thousand barrels per

day at any time thereafter; that during the year

1925 oil drilling operations in the district served

by such system were very substantially curtailed;

that the usefulness of such water for boilers proved

to be less than had been anticipated and not greatly

superior to existing supplies ; that residence popula-

tion and demand for water began substantially to

diminish and that the demand or outlet for the

supply of the company was very substantially di-

minished and the earnings of the company were less

than one-third of the anticipated earnings as esti-

mated as a basis for the construction of the system.

II.

That during the year 1925 the Intermountain

Water & Power Company was unable to meet its

current obligations in due course as they matured

and that at the end of such year its current obliga-

tions amounted to approximately five times the

amount of its current liquid assets.

III.

The Intermountain Water & Power Company was

unable to meet the interest due upon its bonds on

July 1st, 1925 and unable to meet the first install-

ment of principal due upon its bond issue on Janu-

ary 1st, 1926, in the sum of forty-seven thousand
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dollars [20] (|47,000.00) from its own resources

and that payment thereof was effected through ad-

vances made by various interested parties, including

the plaintiff, to enable the water company to avoid

default.

IV.

That before closing its books for the year 1925,

the plaintiff entered thereon a charge of reserve

against its investment in obligations of the Inter-

mountain Water & Power Company, reading as

follows: "Special reserve for the Intermountain

Water & Power Company stock, bonds, notes and

accounts receivable $100,000.00."

Y.

That the entry of such deduction or reserve was
made on the books of the company before they were

closed for the year 1925, and on or about February

24th, 1926 ; that the financial and physical conditions

of the Intermountain Water & Power Company
were known to Joe I. Long, the President of the

plaintiff, and to H. K. Munroe, the Vice-president

and Secretary and officer having charge of the

books of the plaintiff prior to the end of 1925, and
said officers determined upon the taking of such

deduction for making of such reserve prior to the

end of 1925.

VI.

That at the end of 1925 there was an actual

impairment in the investment of the plaintiff in said

securities in the sum of not less than one hundred
thousand dollars ($100,000.00), (or such other sum
as the court may determine).
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VII.

That the evidence submitted at the time of the

trial establishes that the plaintiff has sustained and

will sustain a loss of at least one hundred thousand

dollars ($100,000.00) on account of its investments

in the notes, accounts and bonds of the Intermoun-

tain Water & Power Company.

VIII.

That in connection with the difficulties of the

Fruitland Irrigation District, a bondholders pro-

tective committee was organized in 1925 or the pur-

pose of assisting the district, through endeavoring

to procure settlers for the land, disposal [21] of

lands which had revei^ted to the district, handling

of delinquent assessments, and other similar activi-

ties, and that during the year 1925 the plaintiff

advanced to such committee the sum of $11,496.00.

Such advance was used or expenses of the district,

such as Secretary, land salesman and travelling

expenses, and was charged by the plaintiff to ex-

pense of its business operations; that no part of

such advance has ever been repaid to plaintiff,

and that there is no probability that plaintiff will

ever recover any part thereof.

Respectfully submitted,

BRONSON, JONES & BRONSON,
Attorneys for Plaintiff.

[Endorsed] : Filed Aug. 27, 1931. [22]
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[Title of Court and Cause.]

ADDITIONAL FINDINGS AND ORDER.

This matter coming on regularly for hearing upon

motion of the plaintiff for the entry of additional

findings herein and the matter having been sub-

mitted upon argument of both parties, and the

Court being fully advised, does now make and

enter herein the following findings in addition to

the findings heretofore entered as a part of the

Court's opinion herein, to wit:

I.

That the water supply of the Intermountain

Water & Power Company which was constructed in

the fall of 1924 and for which the plaintiff furnished

labor and materials as a consideration for the bonds

involved in this proceeding, was greatly overbuilt

having a capacity for delivery of ninety thousand

barrels of water per day; that the average deliver}^

in 1925 was approximately fifteen thousand barrels

per day and such average delivery never materially

exceeded fifteen thousand barrels per day at any

time thereafter ; that during the year 1925 oil drill-

ing operations in the district served by such system

were very substantially curtailed; that the useful-

ness of such water for boilers proved to be less than

had been anticipated and not greatly superior to

existing supplies; that the demand or outlet or the

supply of the company was very substantially

diminished below the [23] anticipated demand
and the earnings of the company were only approxi-
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mately one-third of the anticipated earnings as esti-

mated as a basis for the construction of the system.

II.

That during the year 1925 the Intermountain

Water & Power Company was unable to meet its

current obligations in due course as they matured

and at the end of such year its current assets

amounted to $38,049.45, and liabilities, exclusive of

bonded indebtedness, to $221,687.59, and that the

company was onl}^ able to meet the interest due

upon its bonds on July first, 1925, and first install-

ment of principal due upon its bond issue on Janu-

ary first, 1926, in the sum o $47,000.00, through

advances made by various interested parties, includ-

ing plaintiff, to enable the water company to avoid

default.

III.

That the special reserve of $100,000.00 deducted

by the plaintiff on account of stocks, bonds, notes

and accounts receivable of the Intermountain Water

& Power Company on February 24th, 1926, was

made on the books of the company before they

were closed or the year 1925, and that the financial

and physical conditions of the Intermountain Water

& Power Company were known to Joe Long, the

President of the plaintiff, and to H. K. Munroe, the

Secretary and Vice-President and officer having

charge of the books of the plaintiff prior to the end

of 1925.

IV.

That in connection with the difficulties of the

Fruitland Irrigation District, a bondholders' pro-
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tective committee was organized in 1925 for the

purpose of reorganizing the district, and that dur-

ing the year 1925 the i^laintiff advanced to such

committee the siun of $11,496.00, which advance was

used for expenses of the committee, such as salary

for secretary and [24] land salesmen, and travel-

ling expenses, and was charged by the plaintiff

to expenses of its business operations; that no part

of such advance has ever been repaid to the plain-

tiff.

JEREMIAH NETERER,
Judge.

That upon consideration of the proposed findings

offered by the plaintiff and filed herein upon the

27th day of August, 1931, the Court declines to

make or enter that portion of proposed finding V,

reading as follows: "And said officers determined

upon the taking of such deduction for making of

such reserve prior to the end of 1925."

It is further ordered upon stipulation of the

parties made in open court that each party may
have five days after the signing of the judgment

herein in which to take exception to any findings

made by the Court herein.

Done in open court this 28th day of August, 1931.

JEREMIAH NETERER,
Judge.

To the refusal of the Court to make or enter

that portion of proposed finding V, reading as fol-

lows: "and said officers determined upon the taking

of such deduction for making of such reserve prior

to the end of 1925," and all of proposed findings
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VI and VII, or the substance thereof, the plaintiff

hereby excepts, and an exception is hereby allowed.

JEREMIAH NETERER,
Judge.

[Endorsed] : Filed Aug. 28, 1931. [25]

In the District Court of the United States for the

Western District of Washington, Northern

Division.

No. 20,329.

CONTINENTAL PIPE MANUFACTURING
COMPANY, a Corporation,

Plaintiff,

vs.

BURNS POE, Collector of Internal Revenue,

Defendant.

JUDGMENT.

This matter came on regularly for trial on

April 15, 1931, before the Honorable Jeremiah Net-

erer sitting without a jury, a trial by jury having

been waived in writing by the respective parties,

—

And now the Court being fully advised in the

premises and based upon the findings of fact in

the opinion filed which are adopted as the Court's

findings with additional findings of fact, made by

the Court upon application of the plaintiff in that

regard, all of which are adopted as the Court's find-

ings,—
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IT IS OEDERED, ADJUDGED AND DE-
CREED that the jDlaintiff have judgment against

the defendant in the sum of $10,007.17 with interest

thereon according to law from and after the date

said sum was paid, to wit, February 7th, 1927, to-

gether with its costs and disbursements herein taxed

in the sum of $215.16. [26]

The motion of the defendant for judgment be-

cause of the insufficiency of the evidence to support

judgment for the plaintiff is, in so far as the year

1924 is concerned, overruled. An exception to such

ruling is allowed the defendant.

The court hereby certifies that there was probable

and reasonable cause for the acts of the defendant,

the Collector of Internal Revenue, in demanding

and collecting from the plaintiff the internal reve-

nue tax for the refund of which this judgment is

entered.

Done this 29 day of October, 1931.

JEREMIAH NETERER,
Judge.

[Endorsed] : Filed Oct. 29, 1931. [27]

[Title of Court and Cause.]

PLAINTIFF'S EXCEPTIONS TO FINDINGS
AND JUDGMENT.

Comes now the plaintiff and enters its exceptions

herein, as follows:

I.

Excepts to that portion of finding number IX,
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as set forth in decision filed June 16th, 1931, read-

ing as follows:

"And no such loss at the time had in fact

been sustained."

for the reason that the same is contrary to the undis-

puted evidence in this case.

II.

Excepts to that portion of the judgment herein,

refusing to allow to the plaintiff any recovery on

account of overpayment of taxes for the year 1925,

for the reason that the same is contrary to the

evidence in the case and the law applicable thereto,

and to the findings made lierein.

BRONSON, JONES & BRONSON,
Attorneys for Plaintiff.

The above exceptions are noted.

10-29-31.

JEREMIAH NETERER,
Judge.

[Endorsed] : Filed Oct. 29, 1931. [28]

[Title of Court and Cause.]

PLAINTIFF'S PROPOSED BILL OF EXCEP-
TIONS.

BE IT REMEMBERED, that heretofore, to wit

:

on the 15th day of April, 1931, at the hour of 2

o'clock P. M., the above-entitled cause came regu-

larly on for trial before the Honorable Jeremiah

Neterer, Judge of the above-entitled court, sitting
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without a jury by stipulation of the parties, the

plaintiff appearing by H. B. Jones of Bronson,

Jones & Bronson, its attorneys, and the defendant

appearing by Anthony Savage, United States Dis-

trict Attorney, Jeffrey Heiman, Assistant United

States District Attorney, and John R. Wheeler,

Special Attorney of the Bureau of Internal Reve-

nue:

Whereupon the following proceedings were had:

[29]

There was received in evidence as Plaintiff's Ex-

hibit 1 letter of the Commissioner of Internal Reve-

nue dated December 31, 1926, and it was stipulated

that the reference in said letter to report of internal

revenue agent, dated March 3, 1926, was intended to

refer to report dated March 23, 1926.

There was received in evidence as Plaintiff's

Exhibit 2, report of Revenue Agent dated March 23,

1926.

There was received in evidence as Plaintiff's

Exhibit 3, letter of Revenue Agent dated August 31,

1926, and supplemental report dated July 19th, 1926.

There were admitted in evidence as Plaintiff's

Exhibits 4 and 5, its income tax returns for the

years 1924 and 1925, respectively.

TESTIMONY OF H. K. MUNROE, FOR
PLAINTIFF.

H. K. MUNROE, called as a witness on behalf

of the plaintiff, having been first duly sworn, testi-

fied as follows:
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(Testiniony of H. K. Munroe.)

Direct Examination.

(At this point the defendant admitted the corpo-

rate capacity of the plaintiff, and that it had borne

true faith and allegiance to the Government of the

United States.)

My name is H. K. Munroe. I have been con-

nected with the Continental Pipe Manufacturing

Company since 1920, as vice-president and since

1922 as Secretary, and am also a stockholder. This

company is a close corporation, consisting of the

members of our family, and was such in 1924 and

1925. I [30] am familiar with the books of the

company, which were kept under my supervision

until we sold out the business in 1925, and since our

bookkeeper left in June, 1926, I have kept them

myself. [31]

A bondholders' protective committee was formed

to try and salvage the investment in bonds of the

Fruitland Irrigation District, and in 1925 the plain-

tiff advanced to this committee $11,496.00, to be used

as it saw fit. The plaintiff got no additional se-

curity or value for such advance but merely a re-

ceipt, and it was treated on plaintiff's books as an

ordinary expense, and has never been repaid.

Other advances were made subsequently to the same

committee, none of which have been repaid.

(The testimony as to loss on account of the

bonds of the Fruitland Irrigation District and the

charging off of the same upon the books, is omitted,

as not being in controversy upon this appeal.)

The plaintiff acquired $200,000.00 par value of
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(Testimony of H. K. Munroe.)

bonds of the Intermountain Water & Power Com-
pany in payment for work done on their water

system at Casper, Wyoming, from about the middle

to the end of 1924. These bonds were taken by

plaintiff at eighty per cent of par. At the end of

1925 it had on hand $175,500.00 par value of such

bonds, also notes of the Intermountain Water &
Power Company for $36,739.29, and an open [32]

account against it of $14,778.73, making a total

claim against the Intermountain Water & Power
Company at that date of $191,442.13.

At the end of 1925 there had been default in the

payment of interest on the bonds due July first,

1925, in so far that the bondholders had advanced

part of the funds to pay such interest in order to

keep the company from going into default. The

open account of the plaintiff against the Intermoun-

tain Water & Power Company was all past due,

and twenty-four thousand dollars worth of notes

were past due, and have never been paid and no

interest has never been paid thereon. I was famil-

iar with the reports marked Exhibits "A," "B"
and "C," to the deposition of A. W. Garrison, and

it was principally upon these reports that plaintiff

went ahead with this proposition. During 1925

I visited and inspected the operations of the Inter-

mountain Water & Power Company and acquainted

myself thoroughly with the conditions. The gross

earnings were supposed to have been running around

four hundred thousand dollars a year, but by the

middle of June, 1925, they were going to run less
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(Testimony of H. K. Munroe.)

than half of that. Also it had been represented

to ui: that this well came from an underground

rivei , and that there was slight possibility of this

source of water being tapped, but we found even

before the time the system was finished that another

well had been brought in from the same source

of water, about the same distance of twenty-five

miles away from the field, which showed, in my
opinion, that this water came, not from an under-

ground river, but from a large source of supply

underneath the district over there. The effect of

this in my judgment, was that if the water was

available throughout that country—this sand cov-

ered hundreds of square miles—^they could [33]

discover it anywhere if they would drill to it.

(The witness thereupon identified Plaintiff's Ex-

hibit 10 as a clipping from the Inland Oil Index

of November 29, 1924, which was admitted in evi-

dence.)

We kept advised as to developments in the Salt

Creek Field through subscriptions to the official oil

paper. I made my first trip to the oil field about

the first part of June, 1925, and since then have

been over there a number of times subsequent to

1925. The reason I went there the first time was to

see if anything could be done about increasing the

earnings. I found that practically all the water

that could be sold was being sold with little pos-

sibility of selling any more. I talked with many

people, including employees of the oil companies

and learned that the operations of the oil com-
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(Testimony of H. K. Munroe.)

panies had been decreasing since the previous fall.

The Teapot Dome district was dead because the

Government had stopped all operations there.

Later in 1925 we had reports of the drilling of

another well by the Midwest Refining Company to

this Tensleep Sand.

(The witness thereupon identified a clipping from

the Inland Oil Index of February 13th, 1926, and

a second clipping from the same publication of Feb-

ruary 27th, 1926, which were admitted in evidence

as Plaintiff's Exhibits 11 and 12, respectively.)

We got monthly reports of production, and finan-

cial reports of the Intermountain Water & Power

Company every six months or so, also balance sheet

and operating statement of the company in 1925.

(Two letters, signed by Intermountain Water &
Power Company, by A. W. Garrison, were identified

and received in evidence as Plaintiff's Exhibit 13.)

[34]

A. W. Garrison, who signed Plaintiff's Exhibit

12, was Treasurer and Manager of the Intermoun-

tain Water & Power Company.

Mr. Long, the President of the plaintiff, went

over to Casper and Salt Creek oil field quite often

in 1924 and 1925, in connection with this matter,

and he and I discussed it a great deal. As a result

of the information we had, we felt we had suffered

a loss and as a result of our discussions, we set up

a reserve of one hundred thousand dollars on the

books of the plaintiff, as of December 31, 1925,

as follows:
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(Testimony of H. K. Munroe.)

"Special reserve for the Intermountain

Water & Power Company stock, bonds and

notes, and accounts receivable, for one hundred

thousand dollars."

I am a member of the bondholders' protective

committee over there and the operations have de-

clined ever since. The Intermountain Water &
Power Company defaulted on its bonds in 1927 and

the protective committee Avas formed the next year.

We tried to see if we could work out a refinancing,

but it could not be done, and the bonds were fore-

closed in April, 1930, and the property sold at a

sheriff's sale. There were no bidders at the sale,

except the bondholders' protective committee, which

bid $298,000.00 for the bonds. This was not a com-

petitive bid based on value, but just an arbitrary

bid. We have tried and are still trying to dispose

of the property, but have never had anyone to give

us a bid on it.

As a result of a suit on our notes, we got five cents

on the dollar. The open account has not been

straightened out. We may get something on that;

I am not certain when.

Cross-examination.

Upon cross-examination, the witness testified as

follows

:

With regard to closing entries upon plaintiff's

books, its system was such that it had pipe contracts

all over the country, and the material and labor was

invoiced at a price [35] where we showed a fic-

titious profit on our books before the job was fin-
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(Testimony of H. K. Munroe.)

ished, and it was our system to go over the books

and set up reserves on our expenses to finish entries.

At the end of 1925, in view of the situation the

company was in, I figured the notes and open ac-

count due from the Intermountain Water & Power
Company were lost, and the fact that the bonds

were practically in default—we had to help the

company out—I figured the bonds were probably

worth fifty or sixty.

We had a contract wtih J. O. Barr, an engineer,

to do certain work for which we were to pay him

a commission of 10% under which we gave him

$22,000.00 par value bonds at 80, or $17,600.00, in

1924. We also paid C. D. Brooks, our agent in

Denver, as a commission, $2,500 par value of bonds

plus 1625 shares of stock turned over to him on

January 26, 1925, at $2525. This stock was given

to plaintiff as a bonus along with the bonds.

On March 13, 1926 we sold $10,000 par value of

these bonds at 90. On May 10, 1926, we sold $3,000

par value of these bonds at 82. And also on the

same date $2,000 par value at 81. And on May 24th

there were two sales, $4,000.00 par value at 82,

$2,000 par value at 81. On July 3, 1926 we sold

$5,000 par value of these bonds at 80. On July 26,

1926 we sold $5,000 par value at 80. On August 24,

1926 we sold $5,000 par value at 80. On January 3,

1927 we sold $5,000 par value at 79. On January
29th we sold $3,000 par value at 721/2. On March 5,

1927 we sold $500 par value at 74. On March 9,

1927, we sold $500 par value at 74. On May 5,
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(Testimony of H. K. Munroe.)

1927 we sold $1,500 par value at 74. On July 18,

1927 we sold $5,000 par value at 79. [36]

Redirect Examination.

Upon redirect examination, the witness testified

as follows:

The sales referred to, representing a total of

$51,500 par value, were all of the bonds that plaintiff

has been able to sell. These prices on the bonds

—

low maturity—naturally, the early maturity bonds

sold at a higher price than the late maturities, and

the only reason we were able to sell any of these

bonds, it wasn 't general public knowledge until 1927,

conditions were bad over there and naturally until

they started broadcasting the situation we were able

to make a few sales before it was known. We knew

the situation and wherever we could sell a bond

we tried to get as much as we could for it. They

were marketed through Frank C. Evans Company

in Denver, who sold through another bond man in

Boston. We got ninety per cent of par for bonds

due the next year, which was worth more than we

paid. The bonds we still hold are various matui'-

ities The total recovery by the plaintiff on the

$191,442.13, held due upon obligations of the Inter-

mountain Water & Power Company, which plaintiff

held at the end of 1925, amounts to date to a total

of $45,955.33, being $41,905.00 from the sale of

bonds as shown in Plaintiff's Exhibit 14, $1,474.17

received on open account between January and

April, 1926, and $2,476.16 received on the notes,
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(Testimony of H. K. Munroe.)

leaving a balance of approximately one hundred
fifty thousand dollars still owing.

(The witness identified Plaintiff's Exhibit 14 as

a statement of amounts received by plaintiff upon
its bonds, notes and accounts, which was thereupon
admitted in evidence.)

We did not write down the value of the bonds on
our books to a particular figure. We made a prac-

tice every year to set up a reserve fund, and this was
done on the same lines. That [37] one hundred
thousand dollars represented our anticipated loss

on account of the bonds, notes and accounts, and our
system of bookkeeping amounted in effect to writ-

ing off as a loss one hundred thousand dollars for

the year 1925, as a lump sum against all of those

items.

Q. ''Now, that loss was taken just as a lump
against all of the notes, bonds and accounts^"

A. "The whole business, yes."

Mr. JONES.—"I don't know whether your
Honor understands it."

The COURT.—"I cannot understand how a man
can charge off anything as a loss at a certain price

and then set it up the next year as an advanced
price. That is what is bothering me and what I
am trying to find out."

A. "The idea is this: we get money tied up in

these bonds and we felt—stocks and notes, etc.—we
felt we had suffered a loss

—

"

The COURT.— (Interrupting.) "You wanted to

distribute it to somebodv else?"
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(Testimony of H. K. Munroe.)

A. ''That is the idea exactly."

The COURT.—''Then you had not charged it

off?"

A. "In our judgment, we felt the bonds were not

worth any more than that."

The COUET.—"Yet sold for more—it would not

be presumed you sold for more than it was worth?"

A. "A few of them were sold, we knew and as

events proved, we could not sell a great many of

them; the market was very thin; we knew that."

The COURT.—"You did not suffer a loss on them

for you had not charged it off on all of them?"

A. "I think we did." [38]

The COURT.—"Yes, as it turned out, as I under-

stand from the evidence but at the time it was

charged

—

A. (Interrupting.) We did not know we were

going to sell any of them."

The COURT.—"Did not know you were going to

seU any, as a matter of fact."

A. "Correct."

There was no market for them. All of the bonds

were sold through Frank C. Evans in Denver, right

after the system was first built. There was a little

demand for them based on the glowing prospects

and I think some sold for eighty per cent, around

there. Another thing, in connection with these

bonds, the reason we did not press the sale of them

before we did was because we knew of another

block of two hundred thousand doUars, owned by

the American Wood Pipe Company, and knew they
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were in strai^Mened financial circumstances, and

had to get rid of their bonds—the bank had them

as collateral, and if we had put our bonds on the

market, it would have forced them still lower, and

we would have gotten still less than we did for

them. At the end of 1925 I don't think we could

have sold the entire block or a majority of them at

all, unless we took a value around fifty or sixty,

because when we placed our bonds on the market it

would have simply gutted the market, for there

were very few sales, and no demand. This reserve

of one hundred thousand dollars represented what

we considered our loss at the end of 1925, on ac-

count of the Intermountain Water & Power Com-

pany bonds, stock, notes and open account.

The plaintiff holds about 221/2% of the bonds of

the Intermountain Water & Power Company. In

my judgment, the maximum amount that can be

realized from the sale of the Intermountain [39]

system, would be two hundred thousand dollars.

At the end of 1925 Mr. Long and I had particular

occasion to scrutinize the accounts of the company

and its affairs, more than in ordinary years, be-

cause it sold out its manufacturing business in Sep-

tember, 1925, and we knew that would be the last

year in which we had any profits against which we

could charge off any losses on any assets we had

obtained through our manufacturing business, and

that was the reason why we looked very carefully

into the assets we had.

I furnished to the Internal Revenue Agent the
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original of letters respecting these deductions and

enclosures (copies of such letters and enclosures

were thereupon received in evidence as Plaintiff's

Exhibit 14, for the purpose of showing the informa-

tion furnished by the taxpayer to the Commisioner

of Internal Revenue in support of the deductions

claimed.)

Recross-examination.

The one hundred thousand dollars reserve was

dated December 31, 1925, and the entry was made

on the books February 24th, 1926. $41,905.00 cash

received from the sale of these bonds would not in-

clude the $2,500.00 par value of the bonds paid

to C. B. Brooks in January of 1925, for services

rendered the plaintiff, or the $22,000.00 par value

of these bonds paid to J. 0. Baar in December, 1924,

for services rendered the plaintiff under agreement,

providing for a certain percentage of whatever the

plaintiff received.

Redirect Examination.

The plaintiff never closed its books until the audit

of its public accountant and making up of its in-

come tax return, and there were many entries made
in the books as of the end of the year. The matter

of deducting the loss was determined upon before

the end of the year. The date of the entry of the

[40] reserve was February 24th, 1926. The Mid-

west water well came in prior to that time—we
heard of it early in February. The deduction of

the reserve had been determined upon by myself
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and Mr. Long before we received information that

the water well had come in.

TESTIMONY OF JOE LONG, FOR PLAIN-
TIFF.

JOE LONG, called as a witness on behalf of the

plaintiff, being first duly sworn, testified as follows

:

I have been connected with the plaintiff ever

since it was incorporated, and have been president

ever since the first year of its existence. Prior to

my connection with it, I had been in the pipe manu-

facturing business, with the Washington Iron

Foundry Company, since 1912.

After we found the bad conditions in the Fruit-

land Irrigation District in the fall of 1924, we at-

tempted to get the bonds together and organize

a bondholders' committee in 1925, and attempted to

colonize, and in 1925 the plaintiff made advances to

this committee for the purpose of paying a secre-

tary and a land salesman, as testified by Mr. Mun-
roe. These advances were not made to the district,

but to the committee. We got no security or thing

of value for them. It was current expenses for the

expense of a secretary and the travelling expenses

of a man back and forth. Since that time the dis-

trict has not rehabilitated itself, there has been

practically no one to pay taxes, except the State of

Washington, and they paid taxes for a while and I

believe they have quit now. The bonds never in-

creased in value above thirty cents, at which they



44 Continental Pipe Manufacturing Company

(Testimony of Joe Long.)

were valued at the end of 1924. There is now an

option out on them and as soon as that expires we

are figuring on giving an option to sell them at

fifteen per cent of par value, and [41] paying

a commission of approximately ten per cent on the

sale.

I was connected with the transaction with the

Intermountain Water & Power Company from its

inception. I was over in Wyoming prior to the

time of installing the Long supply system over there,

some 46 or 47 miles, at the town of Rawlings, 130

miles away, and spent six or seven months in and

around that territory and realized what water

meant in that territory, and the engineer in charge

of this work we were doing, and from the Weiland

Engineering Works of Pueblo, was retained and had

made a report on the Tisdale well. One of the inter-

ested parties talked with me about it and the possi-

bility of serving Salt Creek and Teapot Dome. I

went over and looked into it ; they had very elaborate

reports, and later I sent an engineer from the coast

to make further investigations, which he did, and

he made a report along lines very similar to the

Wyoming engineer's reports. There was a report

submitted to me by Fisher and Lowrey. The re-

ports marked Plaintiff's Exhibits ''A," "B" and

^*C" to the deposition of A. W. Garrison, are the

reports to which I refer. Mr. Weiland was a con-

sulting engineer of Pueblo. Fisher and Lowrey

were engineers primarily engaged in geological



vs. Burns Poe. 45

(Testimony of Joe Long.)

work in Denver, and Mr. Baar was of Baar and

Cunningham, consulting engineers of Portland.

At the time we did this work and took these bonds

we had reports very similar to these, and possibly

these reports, and had received information similar

to that contained therein.

I was over in the Salt Creek Field four or five

times during the year 1925. The water was first

brought into the field through this pipe-line on the

first of 1925. Our company had furnished about

fifty per cent of the pipe and the American Wood
PilDe Company of Tacoma the rest of it, taking

their pay [42] also in bonds. Plaintiff had noth-

ing to do with the installation of the pipe.

When the first statement came out of the Inter-

mountain Water & Power Company, after the first

month's sales, it was nowhere near up to expecta-

tions, and we immediately began to check up care-

fully on the revenue. We got a written statement

every month and talked with the owners over there,

and became acquainted with the operators in the

field, and got information from them. I found

that the drilling operations had diminished and

that they were drilling fewer wells than they had

been, and than the program as outlined in these

reports. They had been drilling about seventeen

hundred wells, and about three or four hundred a

year. The Teapot Dome operations were entirely

discontinued. There was considerable difficulty ex-

perienced with the operation of the system, due

possibly to faulty engineering design, and possibly
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to poor construction. The line was designed to

carry ninety thousand barrels a day into the field,

but we saw in a few months that that was not going

to be used—^we would not be able to sell that much

or anjnvhere near that much. The system had been

built in the winter time in order to meet a contract

with the Midwest Company, and that had increased

the cost of it. I also found that a well was being

drilled in the latter part of 1925 by the Midwest

Refining Company down to the strata from which

came the water of the Intermountain Water &
Power Company's well. I knew that this well was

started and was going down there. The Midwest

Company controlled the Salt Creek Field and was

a customer of the Intermountain Water & Power

Company to the extent of probably fifty per cent

of its revenue, using the water for drilling and

domestic purposes. The Midwest Company was

drilling to the Tensleep sand where our water was

coming from and they were drilling right in the

Salt Creek Field [43] where they were operat-

ing. Immediately after they started to drill the

well I made what investigation I could over there

from people whom I thought were in a position to

know, and they reported it didn't look so good for

the Intermountain Water & Power Company. The
Midwest Company got water in their well in 1925

or early in 1926. The Midwest had had a contract

with the Intermountain Water & Power Company
running from 1925 to 1928, for a minimum of five

thousand and a maximum of forty thousand barrels,
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but when they brought in their own well there was

no question in our minds that they would naturally

use their own water, and they immediately started

to do so, taking only the minimum from the Inter-

mountain Water & Power Company.

There had also been a plan to use a great quantity

of this water for a swimming pool. A pool was

built and a line run to it, and considerable money
expended in connection with it, but it did not oper-

ate more than about thirty days. I was familiar

with the market for these bonds in 1925. There

was a market for some bonds. They were not listed

on any stock exchange, but were sold only through

Frank Evans, a broker in Denver. At the end of

1925 I ordered a deduction, as Mr. Munroe testified,

with regard to the bonds and notes and accounts.

The amount, after taking this deduction, in my judg-

ment was all we could get out of it, based on the

fact that we had had to support the interest to keep

the company from defaulting and they have not

paid any interest on their notes; and the open ac-

counts were not paid; and they had lost money for

the year, and there was no posibility as far as I

could see of any greater sales in the field. The

Midwest at that time was drilling for its own water,

which cut down the possible sale of water by the

Intermountain Water & Power [44] Company.

The particular sales of bonds that plaintiff made
after 1925 were made to Evans, because he was
selling our bonds largely of an earlier maturity

—
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would distribute these bonds and advertise the

bonds, all maturities.

At the end of 1925 my judgment as to the maxi-

mum amount that we could expect to recover from

the Intermountain "Water & Power Company obli-

gations was just what we wrote on the books; that

was the reason it was written there; I thought we

would recover about ninety-one thousand dollars.

Since the water system has been taken over by the

bondholders under foreclosure, we have been under-

taking to sell it, but have not been able to interest

anybody in the purchase, and the maximum amount

that can be realized from it will not exceed two

hundred thousand dollars and will, I think, be sub-

stantially less. The plaintiff holds about twenty-

three or twenty-four per cent of the outstanding

bonds.

Cross-examination.

The Intermountain Water & Power Company

had a loss for 1925 and for 1926. This informa-

tion I got from the statements and direct from the

secretary. I was over there and talked with him

every time I was there, and also saw the state-

ments that came in.

TESTIMONY OF HERMAN HOERSCH, FOR
PLAINTIFF.

HERMAN HOERSCH, called as a witness on

behalf of the plaintiff, being first duly sworn, testi-

fied as follows

:
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My name is Herman Hoerseh. I live at Colmn-

bine, Wyoming, and have come here as a witness

on behalf of the plaintiff. I am superintendent of

the Intermountain Water & Power Company and

have been connected with it ever since it was started

in 1924. At that time there was a large oil-drilling

campaign [45] on in the Salt Creek Field and

they were figuring on drilling about eight or ten

thousand wells. There was an average of about

three hundred wells in process of drilling all the

time in the Salt Creek Field in 1924, each of which

ordinarily requires from one thousand to seventeen

hundred barrels of water per day, and it was then

expected that this drilling would increase to five or

six hundred.

Water was very expensive, and there was no other

source of supply, except to bring it from Casper,

a distance of 45 miles, and such surface water as

collected in little reservoirs.

In 1924 there were some eight to twelve thousand

people in Salt Creek and the surrounding territory,

and it was expected that it soon would increase to

fifteen or twenty thousand. There was a demand

for water for domestic use and for those not work-

ing for the oil companies such water was hauled

from springs, a distance of twenty or twenty-five

miles, and for those working for the oil companies

the water was condensed by the companies at a cost

of about four dollars per barrel. There was also

a demand for water for use in steam boilers, in

connection with oil drilling operations, as the surface
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water from the reservoirs would eat the tubes out

of a boiler in thirty days. The Midwest Refining

Company tested the Intermountain Water & Power

Company supply and pronounced it 90% better

than the water they were using.

The engineers first proposed that a ten-inch line

would be sufficient to supply the field, but when it

came to signing up a contract with the Midwest

Refining Company, the latter agreed to a minimum

of five thousand barrels per day, but insisted on a

maximum of forty thousand barrels per day, so

the engineers increased the size of the line from ten

inch to sixteen inch main line, and twenty inch feed

into the field. [46]

The line was finally installed and had a capacity

for delivery of ninety-one thousand barrels per day.

The highest average delivery in 1925 was about

fifteen thousand barrels per day. It was originally

expected that six hundred thousand dollars would

cover the cost of this system, but it actually cost

around $850,000.00, due to raising the size of the

pipe and faulty construction. At the point of great-

est pressure, the system would blow out, causing

seam leaks and collar leaks. A crew of ninety men

worked there six weeks trying to stop the leaks,

so as to make delivery to the Midwest Refining

Company on January first, 1925. In a mile and a

half, at one time, there were 1367 leaks, which en-

tailed expense for new pipe of from ten to fifteen

thousand dollars, and the expense of about seventy

men for a period of six weeks, at 621/2 cents per
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hour. In 1925 they still incurred additional ex-

pense of about twenty-four men at 62% cents per

hour for a whole year. At the time the line was

installed, the engineers anticipated that a rider,

a couple of connection men, and a couple of men

to look after leaks, and a kind of manager, was all

that would be needed.

In 1925 the oil-wells started to quit drilling and

the Government shut down on Sinclair operations

in Teapot Dome, supposed to be one of the big

outlets for water, which adjoined Salt Creek Field

on the south. The operators found they did not

have to drill so many wells to get production, and

in the latter part of 1925 I don't believe there were

over fifteen wells drilling in the Salt Creek Field,

as against 300 in 1924. This condition gradually

got worse, and has not improved up to the present

time, and there is no drilling whatever going on in

the Salt Creek Field now. In most oil fields they

drill wells one right beside the other, but Salt [47]

Creek is a different formation, and instead of drill-

ing across each way on a forty acre tract, they

found that one well on each corner and one in the

middle would absorb practically all the sand would

stand up under.

It was found in actual experience that the Inter-

mountain Water & Power Company supply of

water would form a real hard scale after about 45

days, which necessitated additional expense for

treating the water, besides the cost of it.

The population of the Salt Creek Field diminished
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in 1925 and dropped off about thirty-five per cent,

and to-day there are left in that field between two

and three thousand. The water delivery system to

the community of Salt Creek was abandoned, and

that to LaVoye is still in the ground, but the water

is shut off.

I am familiar with the well drilled by the Mid-

west Refining Company to the Tensleep Sand, and

watched the operation of that well very closely.

The Tensleep Sand is one of the lower sands, in

certain parts of which a well will produce heavy

black oil, and in other parts it is all water. There

had been no wells drilled to the Tensleep Sand at

Salt Creek up to this time. This well was 4278

feet deep. It was started about the middle of the

summer of 1925 and it was not generally known that

it was to be dirlled to the Tensleep Sands. The

Midwest Refining Company figured that they would

not get black oil if they didn't get a water well,

which they figured they would use. As the well pro-

gressed, there were indications tending to show that

it would produce water. Generally, when there is

water in the sands above the Tensleep Sand, it is

a good indication that the Tensleep Sand bears

water, and in this case they got water in the over-

lying sands. Those conditions were apparent dur-

ing 1925. The well came in just before [48]

1926 or right after. I remember this because they

wanted to borrow a meter from us to check the flow

of the well, to see how much it was flowing in 24

hours, and I remember they borrowed this meter
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just about Christmas of 1925 or right after the first

of the year.

This new well flowed 16,000 barrels a day. It

came in with a pressure of 576 pounds, which they

figured would put it over the district in the field,

which they did, and they would use the minimum
amount of water from us.

Prior to the time the Midwest brought in its own

well, they were taking as high as 15,000 barrels per

day, with an average of 10,000 barrels a day, at a

price on a sliding scale of the first 1500 barrels

seven cents, the next six cents, and down to two

cents per barrel, with a general average of two and

one-fourth cents per barrel. After they brought

in their own well, it cut down our sales, and when

our contract expired, they shut us oil completely.

Later they found that the temperature of the water

in their well, which was 178°, was injuring their

pipe-lines, and they decided to shut their well off

and start taking water from us, under a consider-

ably reduced rate in the price. That was in 1927,

and the price they then agreed to pay was three-

fourths of a cent per barrel.

In some of the soil formation there is a tendency

for the wire wrapping of the pipe to disintegrate,

and when this occurs it is necessary to replace the

pipe, on account of the pressure. We have re-

placed about 100 joints in the last three years.

These various conditions and developments af-

fected the value of the system at the end of 1925.

The system has been up for sale, but I do not be-
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lieve it would bring more than $125,000.00 now.

An effort was made to sell the system to the Mid-

west Refining Company in 1928, but they were not

interested [49] in the purchase.

I recall Mr. Long being over there from time to

time in 1924 and 1925 and 1926. When he was

there he would discuss the condition of the system

and the activities in the field with me, and I would

inform him as to conditions. Mr. Munroe was also

over there as I recollect. I believe he was there

twice up to 1927 and three or four times since then.

Cross-examination.

The Tensleep Sand was about 4378 feet down and

the other strata which indicated water occurred

at 3800 and some feet. When the Midwest well

was started, no one knew whether they would get

oil or water. They were pretty sure that they would

strike the Tensleep Sand. It is pretty hard to say

where the well was drilled with reference to the edge

of the Tensleep Sand strata, because it underlies

the whole field. The Intermountain Water & Power

Company well is 20-odd miles from the Salt Creek

field, and we got the Tensleep Sand there at 22 or

23 hundred feet. The indications were that the

Tensleep Sand extended to the Midwest operations,

because an oil-field is like a saucer. (Indicating.)

In some places in Wyoming the Tensleep Sand pro-

duced black oil, and there was a possibility of oil

to be produced at this well and when they stai'ted,

they didn't know just what they would get.
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The test made at the Intermountain Water &
Power Company well showed that water was better

than the other water collected in reservoirs in the

Salt Creek Field. The contract with the Midwest

Refining Company ran for three years from Janu-

ary 1, 1925, and after their well came in, they con-

tinued to buy until their contract was up, and then

shut us off. Then they made a new arrangement

after they had shut us off and been using their

[50] own water about seven months and a half.

Redirect Examination.

The pipe-line will probably last three or four

years longer, or a total life of nine or ten years.

TESTIMONY OF A. W. GARRISON, FOR
PLAINTIFF.

A. W. GARRISON, called as a witness on behalf

of plaintiff being first duly sworn, testified by depo-

sition as follows:

I was one of the incorporators of the Inter-

mountain Water & Power Company, incorporated

May 16th, 1924, and became an officer thereof. I

was at first treasurer, later assistant secretary an

treasurer and manager, and am now secretary and

treasurer and manager. I have conducted practi-

cally all of the company's affairs since its inception

and directly in charge of field operations since Sep-

tember, 1925. I have all of the books and records

of the company in my possession. The financial

X
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accounts and books of the company from its begin-

ning were kept under my direction. Up to Septem-

ber of 1928, when the office was removed to Denver,

I spent a considerable amount of time in the com-

pany's field of operations, and in 1925 and in 1926

w^as in close touch with its physical operations.

At the time the company was forming, reports

had been made upon the demand for water, costs

of construction and probable revenue by Weiland

Engineering Company of Pueblo Colorado, Baar

and Cunningham, of Portland, Oregon, William M.

Barr, consulting chemist, Omaha, Nebraska and

Fisher and Lowrey, geologists, Denver, Colorado,

all parties having a very high reputation in their

respective communities and occupations.

(The witness then identified Exhibits "A," "B"
and " C, " to the deposition of A. W. Garrison, which

were received in evidence.) [51]

Exhibit "A," in which the estimated cost of the

system is placed at $1,175,000.00, was not submitted

until about the time actual construction was begun,

and after the bond issue and contracts for construc-

tion had been arranged. At the time the system

was planned and arrangements made for construc-

tion, it was contemplated that it could be entirely

completed within the net proceeds of the bond issue

of six hundred thousand dollars, issued at a dis-

count of twenty per cent, or a total of four hundred

and eighty thousand dollars. Exhibit "A" was ac-

tually made about August or September of 1924,
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but the report was dated back to May of 1924, to

antedate the securities.

(Exhibits '^D" and "E" to the deposition of

A. W. Garrison, were identified by the witness and

received in evidence.)

At the time this system was projected, the short-

age of water in the Salt Creek Field was very acute

and any of the drilling operations had to be con-

siderably delayed on account of lack of water, and

it was thought that there would be a very large and

ready market for the water that the system would

deliver. Water was necessary for the drilling of

wells and generation of steam for power used in the

operations. About one-half of the demand was for

drilling and one-half for boiler use. After the well

is drilled there is some further use for developing

power, for pumping operations, and steam heating

the oil in cold weather. There was also some inci-

dental demand for water for domestic purposes.

At the time the system was constructed, there were

ten to twelve thousand people living in the territory

served by it. It was generally considered that the

development was not over one-third done and that

drilling operations would continue for four or five

years at least. [52]

The Salt Creek field is located approximately

forty miles North of Casper, Wyoming. About

twenty-five companies were operating in that field

in the early part of 1924. The field is about ten

miles long by two miles wide. Teapot Dome adjoins

Salt Creek directly on the south end, and was to be
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supplied with water from the Intermountain Water

& Power Company system, and the company ex-

pected to be able to serve all of the Salt Creek and

Teapot Dome fields by the system to be constructed

from the proceeds of its six hundred thousand dol-

lar bond issue.

It was estimated that the gross earnings of the

Intermountain Water & Power would be about

three hundred thousand dollars per year and the

operating expenses without depreciation, would not

exceed twenty-five thousand dollars, and that the

net income would be a little better than two hundred

thousand dollars per year.

The system as completed up to December 31st,

1925, actually cost $850,874.00. The reason for the

cost exceeding the estimate was the increase in the

size of the pipe and capacity of the system, and an

expenditure of about fifty thousand dollars to recon-

dition the line on account of its having been built

in a rush to complete connection with the Midwest

Refining Company, in order that delivery might be

made on January first, 1925, under the contract^

with them, the effect of this being that the work

had to be done in extremely bad weather and they

were not as careful with the construction as they

should have been, and took hazards which they

would not ordinarily have taken. One section of

the line was under 175 pounds pressure which it

seemed impossible for the line to withstand, and

leaks kept breaking out right along. It was neces-
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sary to replace sections aggregating approximately

a mile of pipe. [53]

Exhibit "F" is a letter written by me, correctly

stating conditions existing at the time. (Exhibit

*'F" to the deposition of A. W. Garrison was ad-

mitted in evidence.) We also had considerable

difficulty with "surging shock" caused by turning

on and shutting ofE the water abruptly, which re-

sulted in quite a few leaks in the line every time it

was done. We have had that trouble continuously

ever since the line was constructed, and these diffi-

culties were very expensive to repair, and were not

anticipated in the original program of the company.

Any interruption in service of more than 24 hours

created a shortage of water in the field and meant

shut downs for the company's customers, and quite

a bit of expense.

Our contract with the Midwest Company required

delivery of forty thousand barrels per day, which

necessitated increasing the capacity of the system,

and was a large factor in the increased cost.

The Midwest Refining Company was the largest

customer in the field and took from about two-thirds

or three-fifths of the entire delivery, but they never

took their maximum of forty thousand barrels per

day.

Tests had been made of the water in 1924, which

showed it to be of very good quality for boiler use,

but in 1925, after it was used in actual operations,

in the field, for periods longer than forty to forty-

five days, it was found to cause trouble with scale.
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Had this effect on the boilers been known in the

beginning, the possibilities are that the line would

never have been constructed. It was considered that

a large portion of the w^ater would be for boiler

use, and that was one of the principal reasons for

making the test. It also proved to be unsuitable

for domestic use until after it had been distilled or

condensed. [54]

The Midwest Refining Company took the major

portion of the water from this system and it would

have been impossible for the Intermountain Water

& Power Company to have operated the system

profitably without its patronage. At the time our

system was constructed, they had numerous ponds

and smaller water wells around over the field, and

were pumping in through a six inch line from the

Platte River at Casper. The water from Casper

was considerably better than the water from our

well.

The Intermountain Water & Power Company

well came from the Tensleep Sand and there had not

been any other wells drilled to that sand up to the

time we started construction. The Tensleep Sand

is considerably deeper than any other formations

tested in the Salt Creek district before that time.

The Midwest Refining Company started the drilling

of a well which it was generally reported and

understood that they proposed to drill to the Ten-

sleep Sand. This was the first well drilled to that

strata in the Salt Creek field and it was generally

conceded that their chances of getting water were
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better than oil. It was considered that the effect

of bringing in a water well by the Midwest Refining

Company would be very detrimental to the Inter-

mountain Water & Power Company operations, as

it was naturally assumed that the Midwest would
want to use water from that well, if suitable, and
it would be cheaper for them to use this water than
purchase it from the Intermountain Water & Power
Company. The Midwest Refining Company did

bring in a water well, flowing approximately twenty-

five thousand barrels per day, which they proceeded

to use for their own purposes.

Gross sales of the Intermountain Water & Power
Company in 1925 amounted to $157,130.50, and were
the largest for any year of its existence. Its income
tax return for that year showed [55] a loss of

$18,744.64, after figuring depreciation at the rate

of twelve per cent. At the end of 1925 the com-
pany had current assets of $38,049.45, against lia-

bilities, not including bonded indebtedness, of $221,-

687.59, and it was unable to meet its current obliga-

tions.

The water system was built with a capacity of

90,000 barrels per day, but the greatest demand,
which was in 1925, was approximately 15,000 barrels

per day.

Gross income for 1926 was $145,844.61, and net

income after depreciation, was a loss of $64,524.67.

Average water delivery in 1926 was 11,000 barrels

per day.

Gross income in 1927 was $133,566.61, and net
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income, after depreciation, showed a loss of $65,-

985.47.

The gross income for 1928 was $75,440.47, and net

income, without deduction for depreciation, showed

a loss of $16,616.33. Average daily water consump-

tion for 1927 was 11,000 barrels per day and for

1928, 10,000 barrels per day.

For 1929 total gross income was $100,412.26, and

net income showed a loss of $33.14, without deduc-

tion for depreciation. Average delivery of water

for that year was 19,000 barrels per day. I find

that this is in conflict with the statement I made

with regard to the water consumption for 1925, but

what I had in mind was that we did not get as much

money for it. The consumption increased because

we made a new contract with the Midwest Refining

Company in July, 1928. We had considerable diffi-

culty in obtaining a new contract and the contract

rate was less than thirty per cent of the old rate,

because they were using water from their water

well, and also pimiping from Casper.

(The witness identified Exhibit "G" to the depo-

sition of A. W. Garrison, which was admitted in

evdence, and testified that [56] he had sent a

copy to the plaintiff.)

After the Midwest Refining Company brought in

its own water well it took only the bare minimum

of five thousand barrels per day from the Inter-

mountain Water & Power Company. Total sales

to other companies were larger in 1926 than in

1925, but this was due to extension of the territory
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served, rather than increase at the points served

in 1925, which would show a decrease. At the end

of 1925, and in 1926, activity in the Salt Creek field

was tending to decrease, due to decline in produc-

tion.

Oil drilling operations in Teapot Dome were stop-

ped altogether because of Government action on the

Mammoth Oil Company leases. The water com-

pany had contemplated serving Teapot Dome until

operations were stopped there in 1925.

The bonds of the water company were not listed

on any exchange and there was no established

market for them. The first maturity of July first,

1926, amounting to 3,000.00, was paid by money
which was advanced to the company by a few of

the principal bondholders, and later repaid to them

out of earnings, but subsequent maturities falling

due on January 1, 1927, and succeeding years were

not paid.

(Exhibit "H" to the deposition of A. W. Garri-

son, was identified and admitted in evidence.)

The bondholders formed a protective committee

under a deposit agreement dated July 16th, 1929,

(said deposit agreement was identified and received

in evidence as Exhibit "I" to the deposition of A.

W. Garrison). I am the Secretary of the bond-

holders' committee. About 99i/2% of the bonds

were deposited under Exhibit "I" and the mortgage

was foreclosed, and a sale had on April 3, 1930.

The sale was advertised in three papers in the State

of Wyoming. There were no competitive bids at
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the sale and the bondliolders bid $298,000.00 for the

property, [57] exclusive of cash and securities.

This bid had no relation to the market or sale

value of the property. The committee has made

efforts to sell the property, but there seems slight

possibility of doing so. The system of the Inter-

mountain Water & Power Company has no intrin-

sic value, outside of its possible earnings from its

distribution of water, and it would be impossible to

take out the pipe and salvage anything from it.

The land it occupies and the well which supplies it

are of no value apart from the system. I think the

maximum realization that can be expected on these

bonds in liquidation is fifty per cent.

Cross-examination.

Upon cross-examination the witness testified as

follows

:

The Midwest started drilling its water well in

the summer of 1925. I believe it came in during

February of 1926. It was approximately 4,200 feet

deep. The well probably cost something over fifty

thousand dollars. The Midwest Company had been

in that territory ten or twelve years. They had

not previously attempted to put down a well to the

Tensleep Sand. They had drilled for water in other

parts of their territory and had been successful in

a small way, but had not produced sufficient water

to answer their requirements.

I was in the Salt Creek field from July in 1924

until September, 1928, in connection with the Inter-
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mountain Water & Power Company. The esti-

mated original cost of the system was $600,000.00,

but it actually cost around $850,000.00, due to in-

crease in capacity and the reconditioning of the

line. The ''surging" should have been considered

when the line was constructed, but wasn't.

The water previously used in the field was bad

and it [58] was necessary to shut down a boiler

and clean it out after it had been used from thirty to

ninety days. The water furnished by the Inter-

mountain Water & Power Company proved to be

not much different in its effect on boilers, but it was

a matter of convenience to get it from the system.

The water company delivered quite a lot of water

to the Midwest Company up through March, 1926,

which was after their well came in.

The current assets which I mentioned as amount-

ing to about $39,000.00, at the end of 1925, consisted

of cash and accounts receivable, and the liabilities

of $220,000.00 included notes and accounts pay-

able, interest due on the bonds, and other interest

accrued to that date. For the year 1925, the com-
pany had a net income, before depreciation, of

$71,614.89.

The Midwest Refining Company was the only com-
pany continuously supplied throughout the year

1925, and in 1926 the company delivered more water
than in 1925, due to increase in the territory served.

I was in the field when the Midwest Company
started drilling its well and there was quite a bit

of speculation about what they would find. Thev
were not sure of getting a flowing well at all.
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Redirect Examination.

Upon redirect examination, the witness testified

as follows:

It would take from four to six months to drill

a well of the depth of the Midwest Refining Com-

pany's well. There had been quite a large water

well drilled in the North Casper Creek Structure

after we started construction.

The Midwest Refining Company had been very

insistent in having provision made in the contract

for a maximum delivery of forty thousand barrels

per day, but they paid nothing for that [59]

feature above the water actually furnished, although

it increased the cost by increasing the size of the

system.

(The witness identified Exhibit "J" to the deposi-

tion of A. W. Garrison, which was admitted in

evidence.)

The capital stock of the Intermountain Water &
Power Company was $1,600,000.00, of which 1,599,-

750 shares of one dollar each were issued against

the land and water well, $1600.00 representing the

value of the land and the balance the potential

value of the well. The water system is caiTied on

the balance sheet at the end of 1925 at $712,548.50.

The difference between this and the cost of approxi-

mately 1850,000.00, as of the end of 1925, to which

I have testified, represents discount on the bonds,

organization expense and cost of financing.
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Recross-examination.

Upon recross-examination, the witness further

testified

:

The North Casper Creek well was located about

25 miles west of Casper, about fifteen miles from

the Salt Creek oil fields and about thirty miles from

the Intermountain Water & Power Company's well.

It was so situated that it might have entered into

competition with the well of the Intermountain

Water & Power Company, but it was not developed

along that line.

(The witness identified Exhibit "K" to the depo-

sition of A. W. Garrison, which was admitted in

evidence.)

TESTIMONY OF C. B. RICHARDSON, FOR
PLAINTIFF.

C. B. RICHARDSON, called as a witness on be-

half of plaintiff, being first duly sworn, testified by

deposition as follows

:

I reside at Cheyenne, Wyoming, but my business

is at Casper. I am vice-president of the Consoli-

dated Royalty Oil [60] Company, president of

the Western Exploration Company, vice-president

of the Richardson Brothers Company, and director

of the Wyoming National Bank. I have operated

in the oil business in the Salt Creek field since

1895, and promoted a good deal of the Salt Creek
work. For the last thirteen years I have been in

the royalty business as vice-president of the Con-
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solidated Royalty Oil Company, interested very

largely in the Salt Creek field. I am familiar with

the system of the Intermountain Water & Power

Company constructed at Salt Creek in 1924. At

the time, there was a scarcity of water and the

water there was very poor. There was a big de-

mand for water at that time. It was worth about

ten cents per barrel and had to be taken from the

river here at Casper, and otherwise you had to

depend on rain water from the pools. There was

also a potential demand because there were various

known sands in the Salt Creek field that had not

been drilled. It was estimated that there were

a good many thousand wells to be drilled, namely,

to the First Wall Creek, the Second Wall Creek,

the Third Wall Creek, The Muddy, The Morrison,

The Sundance, to be followed by lower sands, which

produced black oil in this state, like the Embar,

the Tensleep and possibly the Madison Line. It

was also expected to serve the Teapot Dome district

adjoining Salt Creek on the south. It was ex-

pected that it would require a great many hundred

wells to develop the field, if it was entirely de-

veloped.

At the end of 1925 the Government had instituted

suit to cancel leases, and I believe all drilling had

been stopped at Teapot Dome and the property was

in the hands of the Receiver, and no wells have

been drilled there since then. In the Salt Creek

field, there was a veiy great slacking up of drilling

by the end of 1925. It was found that the field
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could be developed by a great number of wells less

than had been thought [61] necessary at first,

and the comparative prospects for the demand of

water in Teapot Dome and Salt Creek fields had

very greatly diminished at the end of 1925, as com-

pared with the spring of 1924.

The water of the Intermountain Water & Power

Company could be used in boilers, but was not

what had been expected, and proved to be about as

bad as the other.

I recall the well drilled by the Midwest Refining

Company to the Tensleep Sand. There had been

no previous drilling to that strata in this field.

The well was drilled on our land and I was familiar

with the operation. It was begun on July 3, 1925.

It was contemplated when the well was started that

it would be put down to the Tensleep Sand, and this

was a matter of general information, it being an-

nounced and published as a deep test well at the

field.

Q. "Are you able to say from your drilling expe-

rience in this territory whether or not if it were a

fact that the Tisdale well of the Intermountain

Water & Power Company brought in a heavily

flowing water well from the Tensleep sands that

there would be any prospect or probability of such

a water well being brought in from drilling to the

Tensleep sands where this well was drilled?"

A. "It would be very probably, if it wasn't oil.

The fact that that Tensleep sand contained a

heavily flowing water well, it would be self-evident
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that water would be produced in the adjoining

properties.
'

'

The Midwest Refining Company was the largest

and principal customer of the Intermountain Water

& Power Company in 1925, and the bringing in of

a water well by it would have a very great effect

upon its consumption of water from the Inter-

mountain [62] Water & Power Company, and

upon the profitability of its operations, due to loss

of income from this source.

The Inteimountain Water & Power Company

line was very defective and had a great many

leaks which caused a great deal of cost, and repair-

ing continuously. The Tisdale well and the system

of distribution had no intrinsic or salable value

apart from the sale and distribution of water. The

comparative prospects for a profitable operation of

the system at the end of 1925, as compared with the

Spring of 1924, when the system was installed, were

very greatly diminished.

Cross-examination.

Upon cross-examination, the witness testified as

follows

:

I am chairman of the bondholders' reorganization

protective committee of the Intermountain Water &
Power Company, and have been a member since it

was organized about three years ago. I am inter-

ested both as a stockholder and a bondholder. The

fact that the Tisdale well of the Intermountain

Water & Power Company drew its water supply
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from the Tensleep Sand would indicate that water

could be found wherever that sand was tapped in

that vicinity. Only one other well was drilled to

the Tensleep Sand in the Salt Creek field, and that

produced black oil. It was a gamble whether they

would get oil or water. They hoped to get oil.

The Midwest Refining Company water well was

brought in early in 1926.

Up to October, 1930, I have been over the pipe

line of the Intermountain Water and Power Com-
pany probably twice. I have been over parts of

it and have inspected it when it was defective. I

have probably been over it twice in six years, but

have inspected it a good many times. However,

none of these inspections was before 1925. I made
one inspection in 1925.

I have kept in very close touch with the develop-

ments of [63] the Salt Creek field. We have

monthly returns and examine the daily production

of the operations of the entire field, and have done

so for ten years back.

I have no interest in the Teapot Dome field, but

have been through it quite a number of times. We
watch developments of that kind in a locality where
we are interested. Drilling operations started in

Teapot Dome about 1923, which was long after

operations began in the Salt Creek field. In 1924 it

was estimated that it would take a good many thou-

sands of wells to develop the Salt Creek field, due
to the fact that they had found oil in the lower
sands. Last year they drilled a deep test well to
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test all of the sands in the field above the gi-anite.

They got oil in most of the sands, and below that

they got water.

(Plaintiff's Exhibit 15, a statement of receipts,

16 financial report of the Intermountain Water

& Power Company of Jmie 30, 1925, and 17,

financial report of the Intermountain Water &
Power Company of September 30, 1925, were ad-

mitted in evidence, by stipulation.)

The plaintiff thereupon rested.

The defendant offered no oral testimony and

moved for judgment in his favor because of insuffi-

ciency of the evidence, which motion was denied

in so far as the alleged loss for 1924 is concerned,

and an exception allowed defendant.

The case was thereupon submitted to the Court

and taken under advisement upon briefs to be fur-

nished by the respective parties.

BRONSON, JONES & BRONSON,
Attorneys for Plaintiff. [64]

CERTIFICATE OF JUDGE TO BILL OF EX-
CEPTIONS.

Thereafter, on the 29th day of October, 1931, and

within the time allowed by the said United States

District Court, the plaintiff duly tendered this, its

bill of exceptions herein, which having been seen

and examined by the court and counsel, is by the

court allowed and approved, and the said bill of

exceptions is signed and sealed by the Honorable

Jeremiah Neterer, the Judge of the said court be-

fore whom said proceedings were had, and the same
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is ordered by said court to be filed and made a part

of the record herein, which is now accordingly done,

and it is ordered that said bill be filed and the filing

shown of record as of this 29th day of October,

1931.

Given under the hand and seal of the Judge of

said Court before whom said proceedings were had,

this 29th day of October, 1931.

JEREMIAH NETERER,
Judge.

[Endorsed] : Filed Oct. 29, 1931. [65]

[Title of Court and Cause.]

PETITION FOR ALLOWANCE OF APPEAL
AND ORDER FIXING SUPERSEDEAS
BOND.

To the Honorable JEREMIAH NETERER:
Comes now the plaintiff above named by its at-

torneys, and respectfully shows that on the 29th

day of October, 1931, the above-entitled court en-

tered a final judgment herein based upon its special

findings heretofore made and entered, wherein it

allowed to the plaintiff a recovery of certain income

taxes overpaid for the year 1924, but refused to

allow to the plaintiff any recovery for or on account

of overpayment of income taxes for the year 1925.

Your petitioner, feeling it is aggrieved by said

judgment in so far as said judgment refuses to allow

to it any recovery of income taxes claimed in this

action on account of overpayment of such taxes for
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the year 1925, has heretofore served and does here-

with file this, its notice and petition, for allow-

ance of appeal from said decision and judgment and

the rulings of the court theretofore entered in the

files of said cause, in so far as the same affect or

relate to plaintiff's claim for recovery of income

taxes for the year 1925, and the court's refusal to

allow the same, to the United States Circuit Court

of Appeals for the Ninth Circuit, under the laws

of the United States in such cases made and pro-

vided, and herewith petitions the court for an order

allowing this appeal. [66]

WHEREFORE, your petitioner prays that said

appeal to said court be determined and that an

order be made fixing the amount of cost and super-

sedeas bond, conditioned as provided by law, and

that upon giving such bond as may be fixed herein,

all further proceedings may be suspended until the

determination of said appeal by the said Circuit

Court of Appeals.

BRONSON, JONES & BRONSON,
Attorneys for Petitioner and Appellant.

Copy of foregoing received this Oct. 29, 1931.

(No signature.)

[Endorsed] : FHed Oct. 29, 1931. [67]

[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

Comes now the plaintiff above named and in con-

nection with its appeal in the above cause which has
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been allowed, assigns the following errors, upon

which it relies to reverse the judgment herein, as

appears of record:

I.

The making and entry of that portion of finding

number IX, as set forth in decision filed herein

upon the 16th day of July, 1931, reading as follows

:

*'and no such loss had at the time had in fact been

sustained."

II.

Failure and refusal of the court to make and

enter that portion of plaintiff's proposed findings

offered and filed herein upon the 27th day of Au-

gust, 1931, as follows: That portion of proposed

finding reading as follows; ''and said officers deter-

mined upon the taking of such deduction for mak-

ing of such reserve prior to the end of 1925," and

all of proposed findings VI and VII, or the sub-

stance thereof.

III.

Failure and refusal of the court to allow to the

plaintiff any recovery for and on account of in-

creased income taxes and interest paid for the year

1925, upon disallowance of deduction taken by the

plaintiff for that year for the sum of $11,496.00,

expenses advanced to the Fruitland Securities Com-
mittee. [68]

IV.

Failure and refusal of the court to allow to the

plaintiff any recovery for and on account of deduc-

tion taken by the plaintiff in the sum of one hun-

dred thousand dollars ($100,000.00), on account of
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stock, bonds, notes and accounts receivable of the

Intermountain Water & Power Company, repre-

senting a loss sustained and a bad debt acceded to

be worthless and charged off within the taxable

year, and a reasonable reserve on account of such

stock, bonds, notes and accounts receivable of said

Intermountain Water & Power Company.

BEONSON, JONES & BRONSON,
Attorneys for Plaintiff and Appellant.

Copy of foregoing received this Oct. 29, 1931.

JNO. R. WHEELER,
Of Counsel for Deft.

[Endorsed] : Filed Oct. 29, 1931. [69]

[Title of Court and Cause.]

ORDER ALLOWING APPEAL AND FIXING
BOND.

Upon consideration of the petition this day sub-

mitted herein by the above-named plaintiff,

—

IT IS HEREBY ORDERED that an appeal be

allowed to said plaintiff from the judgment herein

made and entered upon the 29th day of October,

1931, in so far as the same fails and refuses to

allow to the plaintiff any recovery against the de-

fendant for or on account of overpayment of income

taxes for the year 1925, to the United States Circuit

Court of Appeals for the 9th Circuit ; and

IT IS FURTHER ORDERED that an appeal

bond shall be filed by the said plaintiff in favor of
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the defendant herein the sum of two hundred fifty

& no/dollars.

Done in open court this 29 day of October, 1931.

JEREMIAH NETERER,
Judge.

[Endorsed] : Filed Oct. 29, 1931. [70]

[Title of Court and Cause.]

COST BOND ON APPEAL.

KNOW ALL MEN BY THESE PRESENTS,

that Continental Pipe Manufacturing Company, a

corporation, as principal, and Columbia Casualty

Company, as surety, are held and firmly bound unto

Burns Poe, defendant above-named, in the full and

just sum of two hundred fifty dollars ($250.00),

for the payment of which well and truly to be made

we do hereby bind ourselves and our, and each of

our, successors and assigns, jointly and severally,

by these presents.

The condition of the foregoing obligation is such

that, whereas, the said Continental Pipe Manufac-

turing Company, plaintiff in the above-entitled ac-

tion, has appealed to the Circuit Court of Appeals

for the Ninth Circuit, from certain portions of that

certain judgment, entered herein upon the 29th

day of October, 1931.

NOW, THEREFORE, if said Continental Pipe

Manufacturing Company, as appellant, shall prose-

cute its appeal to effect and answer all costs if it
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fail to make its plea good, then the above obligation

shall be void, otherwise to be and remain in full

force and effect.

Dated this 2d day of November, 1931.

CONTINENTAL PIPE MANUFACTUR-
ING COMPANY.

[Seal]

By BRONSON, JONES & BRONSON,
Its Attorneys.

COLUMBIA CASUALTY COMPANY.
By ELSIE LEDGERWOOD,

Surety. [71]

Bond approved this 3d day of November, 1931,

NETERER,
Judge.

[Endorsed] : Filed Nov. 3, 1931. [72]

[Title of Court and Cause.]

ORDER RESPECTING TRANSMISSION OP
EXHIBITS.

Upon motion of the plaintiff herein,

—

IT IS HEREBY ORDERED that the exhibits

herein be not incorporated in the bill of exceptions,

and that the original exhibits designated by either

party as necessary upon the appeal herein, be trans-

mitted to the Clerk of the Circuit Court of Appeals

for the Ninth Circuit.
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Bone in open court this 2d day of Nov., 1931.

JEREMIAH NETEREE,
Judge.

O. K.—JNO. R. WHEELER,
Atty. for Del

[Endorsed] : Filed Nov. 2, 1931. [73]

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD.

To the Clerk of the Above Court

;

Will you please prepare a transcript of record

herein, to include the following:

1. Plaintiff's complaint.

2. Defendant's answer.

3. Court's opinion filed July 16th, 1931.

4. Plaintiff's proposed additional findings, filed

August 27, 1931.

5. Courts order and additional findings, filed Aug.

28, 1931.

6. Judgment.

7. Plaintiff's exceptions to findings and judgment.

8. Bill of exceptions.

9. Petition for allowance of appeal.

10. Order allowing appeal and fixing amount of

bond.

11. Assignment of errors.

12. This praecipe.

13. Citation on appeal (original).

14. Clerk's certificate.

15. Cost bond on appeal.
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16. Order respecting transmission of original ex-

hibits.

BRONSON, JONES & BRONSON,
Attorneys for Plaintiff.

[Endorsed] : Filed Nov. 6, 1931. [74]

[Title of Court and Cause.]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

United States of America,

Western District of Washington,—ss.

I, Ed M. Lakin, Clerk of the United States Dis-

trict Court for the Western District of Washington,

do hereby certify that this typewritten transcript of

record, consisting of pages numbered from 1 to 74,

inclusive, is a full, true and complete copy of so

much of the record, papers and other proceedings in

the above and foregoing entitled cause as is required

by praecipe of counsel filed and shown herein, as

the same remain of record and on file in the office

of the Clerk of said District Court at Seattle, and

that the same constitutes the record on appeal

herein from the judgment of said United States

District Court for the Western District of Wash-

ington to the United States Circuit Court of Ap-

peals for the Ninth Circuit.

I further certify that the following is a true, and

correct statement of all expenses, costs, fees and

charges incurred in my office or on behalf of the
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appellant for making record, certificate or return

to the United States Circuit Court of Appeals for

the Ninth Circuit, in the above-entitled cause, to

wit: [75]

Clerk's fees (Act of Feb. 11, 1925) for mak-

ing record, certificate or return, 181

folios at 15^ per folio, $27 . 15

Appeal fee (Sec. 5 of Act) 5 . 00

Certificate of Clerk to Transcript of Record . . .50

Certificate of Clerk to Original Exhibits 50

Total $33.15

I further certify that the above cost of preparing

and certifying record, amounting to $33.15, has

been paid to me by attorneys for the appellant in

the above cause.

I further certify that I transmit herewith the

original citation in the above-entitled cause.

IN WITNESS WHEREOF I have hereunto set

my hand and affixed the ofiicial seal of the said Dis-

trict Court at Seattle, in said District, this 18th

day of November, 1931.

[Seal] ED. M. LAKIN,
Clerk of the United States District Court for the

Western District of Washington.

By T. W. Egger,

Deputy. [76]
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[Endorsed] : Filed Oct. 29, 1931.

[Title of Court and Cause.]

CITATION ON APPEAL.

The President of the United States to the Above-

named Defendant, BUKNS POE, as Collector

of Internal Kevenue, and to ANTHONY SAV-
AGE, United States District Attorney, JEF-

FREY HEIMAN, Assistant United States Dis-

trict Attorney, and JOHN R. WHEELER,
Special Attorney for the Bureau of Internal

Revenue, His Attorneys, GREETING:
YOU ARE HEREBY CITED AND ADMON-

ISHED to be and appear in the United States

Circuit Court of Appeals for the Ninth Circuit,

to be held in the City of San Francisco, in the

State of California, within thirty days from the

date of this writ, pursuant to an appeal filed

in the office of the Clerk of the District Court of

the United States, for the Western District of

Washington, Northern Division, wherein Continen-

tal Pipe Manufacturing Company, a corporation,

is plaintiff, and Burns Poe, Collector of Internal

Revenue, is defendant, to show cause, if any there

be, why the judgment in such appeal mentioned

should not be corrected and speedy justice should

not be done in that behalf.

WITNESS the Honorable JEREMIAH NET-
ERER, Judge of the [77] District Court of

the United States, for the Western District of
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Washington, Northern Division, this 29 day of

October, 1931.

[Seal] JEREMIAH NETERER,
Judge.

Copy of the above citation received and due ser-

vice of the same is hereby acknowledged this 29

day of October, 1931.

J. W. WHEELER,
Attorney for Defendant.

ANTHONY SAVAGE,
IJ. S. Atty.

JEFFREY HEIMAN,
Asst. U. S. Atty. [78]

[Endorsed] : No. 6669. United States Circuit

Court of Appeals for the Ninth Circuit. Contin-

ental Pipe Manufacturing Company, a Corporation,

Appellant, vs. Burns Poe, Collector of Internal

Revenue, Appellee. Transcript of Record. Upon
Appeal from the United States District Court for

the Western District of Washington, Northern

Division.

Filed November 20, 1931.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.




